
G.R. CASE NO. 871 of 2017

   IN   THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO. 871 of 2017 
    (U/S- 379 IPC read with Sec. 7 EC Act)

         STATE

-VS-

MD. MOFIZ ALI
MD. ROHIM ALI AND
MR. SANTOSH GUPTA

---------Accused persons.

Present:  Smt. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mr. A. Pourel 

Advocate for the Defence    : Mr. M. C Narzary & 
  Mr. G. Hazarika

Charge framed and explained on :12.07.2018

Evidence recorded on :03.08.18,  18.09.18,  17.11.18,  

 and 25.03.19 

Argument heard on :21.05.2019. 

Judgment delivered on :24.05.2019.

 

J U D G M E N T

1. The  prosecution  case,  in  brief  is  that,  informant  namely  ASI

Mohendra Deka had lodged an FIR before Mazbat PS by stating

inter-alia  that  on  21.07.2017 at  about  02:00  PM while  he  was

executing Naka checking duty in-front of Lalpani OP, at that time

he detected one Bolero pick up van bearing registration No. AS-

12/AC-1446 which was loaded with 2081 kg PDS rice coming from

Mazbat  side  towards  Arunachal  Pradesh  without  any  valid

documents. During investigation the accused persons had stated

that they had carried away the rice from Dhekiajuli mill towards

Arunachal, Rupa, but the accused persons had failed to show any

permit.  After that they had caught the driver/accused Mofiz Ali
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and Rohim Ali and seized the articles. Thereafter they had handed

over the accused persons along with the seized articles to Mazbat

PS. Hence, this case. 

2. After receiving the aforesaid FIR the Officer-in-Charge of Mazbat

Police Station registered a case vide PS case no. 42/2017, u/S 379

IPC read with Section 7 EC Act. Afterwards Investigating Officer

investigated the case, recorded the statement of witnesses, made

the seizure list, prepared the sketch map and after completing the

investigation,  submitted  the  charge  sheet  against  the  abobe

named accused persons u/S 379 IPC read with Section 7 EC Act

vide CS No. 33 of 2017 dated 14.11.2017.

3. On the basis of the charge sheet, cognizance of offence was taken

under Section 190 (1)(b) of the Cr.PC. Necessary processes were

issued for causing appearance of the accused persons before the

court. Accordingly the accused persons appeared. The copies of

relevant  documents  were  furnished  to  the  accused  persons.

Considering the material on record, charge u/S 379 IPC read with

section 7 of Essential Commodities Act has been framed against

the accused persons and thereafter the ingredients of charge u/S

379 IPC read with Section 7 of  Essential  Commodities Act was

read over and explained to the accused persons to which all the

accused persons pleaded not guilty and claimed to be tried.

4. During trial the prosecution has examined as many as 10 (ten)

witnesses  including  the  informant.  The  examination  of  the

accused  persons  u/S  313  of  Cr.P.C  was  recorded.  No  defence

witness was examined. I have heard the arguments of both sides

and perused the evidence on record. For the purpose of clarity,

the following points for determination is hereby framed: 

5. POINTS FOR DETERMINATION OF THE CASE  : 

(I) Whether  on  21st day  of  July,  2017  at  about  02:00  PM  the

accused  persons  dishonestly  took  2081  kg  of  PDS  rice  and
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thereby committed the offence punishable u/S 379  IPC?

(iii)  Whether on the same time and place the accused persons

had  contravened  order  made  under  Section  3  of  Essential

Commodities Act, 1955 and he did not maintain proper stock of

essential commodities of PDS products and thereby committed an

offence punishable u/S 7 of Essential Commodities Act, 1955? 

6. DISCUSSION,  DECISION  AND  REASONS  THEREOF:  The

prosecution has examined as many as ten (10) witnesses:

PW 1 Tiken Mochahary

PW 2 Mahendra Deka (informant)

PW 3 Nandiram Das

PW 4 Biswajit Sutradhar

PW 5 Abbas Ali

PW 6 Ripen Das

PW 7 Hazarat Ali

PW 8 Takeshwar Jaiswal

PW 9 Braja Kr Kakoti and

PW10 Gauri Kt. Lahkar

7. PW1 Tiken Mochahary has deposed in his evidence that he knows

only the accused Santosh Gupta. He did not know the informant.

He works at the rice mill of Boloram Barma and on the day of the

incident he was taken by police and recovered 40 sacks of rice,

each contained about 50 KG rice per sack from one house. He

lifted the sacks of rice on police vehicle. The place of occurrence

was  Dhekiajuli  Chariali.  Afterwards  he  left  the  place  of

occurrence. Police had seized the rice and he put his signature in

the seizure list. He has identified the seizure list as Exhibit 1 and

Exhibit 1 (1) his signature. 

8. During cross examination he has deposed that he did not know as

to what types of rice were inside the sacks. He did not know as to

what work has been doing by Santosh Gupta. He did not know
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the house of the accused Santosh Gupta. He did not know from

whom the police had recovered the rice. 

9. PW2 Mahendra Kalita, the informant herein this case has deposed

in his evidence that he knows the accused persons. On the day of

the incident he got an information from reliable sources that one

Bolero  pick-up  van  carried  away  some  sacks  of  rice  towards

Arunachal  from  Mazbat  side.  After  that  he  had  done  naka

checking duty near Lalpani OP and then they had arrested the

accused  persons  along  with  the  rice.  After  receiving  the

information he made GD entry vide No. 289 dated 21.07.2017.

He immediately seized 50 sacks of rice along with the vehicle.

There was about 2000 quintal rice in the vehicle. Afterwards he

brought the accused persons along with the vehicle to Mazbat PS

and lodged an FIR.  He has identified the FIR as Exhibit 2 and

Exhibit 2 (1) is his signature. He has also identified the seizure

list as Exhibit 3 and Exhibit 3 (1) is his signature. He has also

identified the GD entry No. 289 dated 21.07.2017 as Exhibit 4

and  Exhibit  4  (1)  is  his  signature.   He  has  also  identified  an

another seizure list as Exhibit 5 and Exhibit 5 (1) is his signature. 

10. During  cross  examination  he  has  deposed  that  at  the  time  of

incident accused Santosh Gupta was not present in the vehicle,

but  other  accused persons  were present.  IO  had recorded his

statement, but he could not say as to whether his 161 statement

was in the CD or not. The seized rice was “parimal rice”. As per

his instruction the FIR was written by an another person. He had

not mentioned in his FIR that the seized rice was “parimal”. He

had mentioned in his FIR that the rice was PDS rice. He did not

know whether the rice was PDS rice or not and he also did not

know about any government gazette notification regarding the

PDS rice. He knew that the rice was carried away from Dhekiajuli,

but he did not know from where the rice was carried away. 

When he caught the vehicle then the accused persons Mofiz Ali

and Rahim Ali identified themselves as drivers. He has denied
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the  suggestion  that  the  accused  persons  had  produced  the

“challan” to him.      

11. PW3 Nanduram Das has deposed in his evidence that he knows

the  informant,  but  he  did  not  know the  accused  persons.  On

21.07.2017 he was posted at Mazbat PS. That day the informant

brought one Bolero pick-up van to the police, so he went near the

vehicle and found 50 sacks of rice. At that time he did not find

and notice the accused persons at police station. Afterwards he

out his signature in the seizure list. He has identified the seizure

list as Exhibit  5 and Exhibit 5 (1) is  his signature.  He put the

signature  in  the  seizure  list  relating  to  the  documents  of  the

seized vehicle. 

12. During  cross  examination  he  has  stated  that  the  vehicle  was

seized at Lalpani  OP.  The Lalpani  OP is  about 19 KM distance

away from Mazbat. He knew that the seized rice was “parimal”.

He has denied the suggestion that there was no parimal rice on

the vehicle. He had not stated in his 161 statement that the rice

was parimal. He did not know from where the rice was carried

away. 

13. PW4 Biswajit Sutradhar has stated that he knows the informant.

One day he found the accused persons at police station. About 1

year ago in the month of July the incident was occurred. At the

time of incident he was at Mazbat PS. On the next day of the

incident in morning time he found that the informant brought one

Mahindra vehicle  to  the police  station,  which was loaded with

rice. He came to know that there was parimal rice on the vehicle.

After that IO had seized the vehicle along with the rice bag. When

IO had seized the vehicle then his signature was taken. He has

identified the seizure list  as  Exhibit  5  and Exhibit  5  (1)  is  his

signature.  

14. During cross-examination he has stated that when the informant

brought the three accused persons along with the vehicle to the
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police station then he was at police station. He had not seen as

to what types of rice was inside the vehicle. He heard that the

vehicle was full with parimal rice. He did not know from where

the vehicle carried away the rice. The government had supplied

parimal rice. He has denied the suggestion that he had not heard

that the seized rice was parimal. On the next day of the incident

he  put  his  signature  in  morning  time.  He  did  not  know  from

whose the IO had seized the vehicle’s documents. 

15. PW5 Abbas Ali has deposed in his evidence that he only knows the

accused  persons.  About  1  year  ago  he  was  sitting  near  the

Mazbat  Oil  Pump.  At  that  time  police  came  and  brought  him

along with other 7 persons to the police station. He had unloaded

about  70/80 sacks  of  parimal  rice  from one Bolero  pick-up at

police  station.  He  did  not  find  the  accused  persons  at  police

station. They got money for unloading the sacks of rice. 

16. During cross examination he has stated that he did not know from

where the police  had seized the rice.  He could  not  say as to

whether  there  was  plastic  bag  or  not.  He  has  denied  the

suggestion that there was parimla rice in the vehicle. 

17. PW6 Ripen Das has deposed in his evidence that he knows both

the  parties.  On  the  day  of  the  incident  the  informant  had

informed the O/C of Mazbat PS over phone that he had caught

one DI vehicle which was loaded with rice. After that he along

O/C and other 5 staffs went to the godown of Santosh Gupta. At

that time the godown was full  with rice. He did not know the

quantity  and  quality  of  rice.  Police  took  his  signature  in  the

seizure list.  He has identified the seizure list  as Exhibit  1 and

Exhibit 1 (2) is his signature.      

18. During  cross-examination  he  has  stated  that  he  did  not  know

anything  about  the  occurrence  of  Lalpani  OP.  There  was

independent witnesses present at the time of conducting the raid

at the godown of Santosh Gupta. He could not say as to whether
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those people who were present at the time of conducting the raid

were  civilian  or  police  personnel.  He  did  not  remember  as  to

whether there were anything written or not on the sacks of rice

which were on the DI vehicle. He could not say as to what types

of  rice  inside  the  sack.  He  only  came  to  know  the  accused

Santosh Gupta from the day of the incident.  He did not know

about  the  business  of  Santosh  Gupta.  He  did  not  know  the

boundary of godown of Santosh Gupta. He also did not know as

to whose the godown house. He came to know from the driver

that the godown belong to accused Santosh Gupta. There was

the  sacks  of  “jute”  on  the  DI  vehicle.  He  has  denied  the

suggestion that at the time of incident there was darkness. He

did not know from where and whose possession the DI vehicle

was seized by Lalpani OP. He did not know as to what had been

seized by the police from DI vehicle. 

19. PW7 Hazarat Ali has stated that he did not know the informant. He

only knows the accused Santosh Gupta. About one year ago he

was called by police and directed to load the rice on a truck. He

did not know the quantity and quality of rice. Afterward he left

that  place.  He  has  identified  the  seizure  list  as  Exhibit  1  ad

Exhibit 1 (3) is his signature. 

20. During  cross-examination  he  has  stated  that  he  works  at

Dhekiajuli  mill.  Accused persons purchased “paddy crops” and

prepared for rice in mill and after that he sell out. He was a rice

businessman. The rice of entered inside the plastic sacks. He did

not notice as to whether there was anything written or not in the

sacks of rice.

21. PW8 Takeswar Jaishwal has deposed that he know the informant.

He only knows the accused Santosh Gupta. On the day of the

incident after taking dinner he went in-front of his house and say

that there was huge gathering in-front of the house of accused

Santosh Gupta and accordingly he went there and found police

personnel at his house. He came to know from the police that
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accused  Santosh  Gupta  had  illegally  stocked  the  rice  in  his

godown.  Besides  that  he  did  not  know  anything  about  the

incident. He did not know the name of the rice. He has identified

the seizure list as Exhibit 1 and Exhibit 1 (4) is his signature. 

22. During  cross-examination  he  has  stated  that  accused  Santosh

Gupta doing rice business. He prepared the rice at mill. He did

not know as to whether the accused person supplied the rice by

vehicle or not. The rice was packed by plastic sack at the godown

of  Santosh Gupta.  He did  not  notice  as to  whether there was

anything written in the sack or not. 

23. PW9 Braja Kr Kakoti, Inspector of Food & Civil Supply, Udalguri has

stated that on 04.08.2017 he sent a report to Assistant Director

of  Supply  as  per  reference  of  UAPS/BTC-10/2010/205  dated

26.07.2017 regarding PDS rice. He found the finding of the report

that “he could not ascertain whether it is PDS or not examining

to the physical appearance”. He has identified the enquiry report

as Exhibit 6 and Exhibit 6 (1) is his signature.  

24. During cross-examination he has stated that generally the sack of

PDS rice made by “jute”. But here the sack of rice was made by

plastic. 

25.  PW10 Gauri Kt Lahkar, the IO herein this case has stated that on

21.07.2017 the ASI Mahendra Kalita had lodged an FIR before

O/C Dimpal Goyari and accordingly the O/C had registered the

case and endorsed him for  investigation.  At that time he was

posted at Rowta PS as Circle Inspector. After that he had recorded

the  statement  of  the  driver  as  well  as  the  handiman  of  the

vehicle. Afterwards he had seized 88 nos of PDS rice sacks and

prepared the seizure list. He had also seized the documents of

the vehicle and prepared the seizure list.  He had also recorded

the statement of the witnesses. He had drawn the sketch map of

the place of occurrence. Afterwards he sent the accused persons

to the Court. The Supply Inspector had examine the seized rice
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and he collected the examination report.  As per instruction of

Hon’ble Court he had sold out the rice in auction and the money

recovered  from  the  auction  was  deposited  in  government

treasury. After completion of investigation he had submitted the

charge sheet against the accused persons u/S 379 IPC read with

section 7 of E. C Act. He has identified the seizure list as Exhibit 1

and  Exhibit  1  (5)  is  his  signature.  He  has  also  identified  the

sketch map as Exhibit 7 and Exhibit 7 (1) is his signature. He has

identified the another seizure list as Exhibit 8 and Exhibit 8 (1) is

his signature. He has also identified the charge sheet as Exhibit 9

and Exhibit 9 (1) is his signature. 

26.  During cross-examination he has stated that Mahendra Deka had

seized 50 bags from the vehicle and prepared the seizure list.

When he had seized 88 bags then he recorded the statements of

Takeshwar Jaiswal, Kumud bania, Pradip Safar, Tiken Mochahary,

Hajarat  Ali.  They  were  local  persons.  She  did  not  mention

specifically in his seizure list that  as how many jute sacks and

plastic sacks he found. Generally there is not mentioned in the

sacks  as PDS rice.  Theer  was no written anything about  PDS.

There was many shops near the place of occurrence, but he did

not record their statements as at that time the shops wee closed.

The  above  named  persons  had  loaded  the   articles  on  the

vehicle. He had mentioned their addresses in the CD. Accused

Santosh  Gupta  was  doing  rice  business.  He  has  denied  the

suggestion that he had not seized PDS rice from the possession

of the accused persons.    

27. Learned  defence  counsel  has  submitted  that  no  one  of  the

prosecution  witnesses  have  supported  the  prosecution  case.

Independent  witnesses  did  not  know  anything  about  the

occurrence, so he prayed to acquit the accused persons.

28. Learned defence counsel  also has submitted the following case

laws:

9



G.R. CASE NO. 871 of 2017

(i)  (1990) Cri.LJ  518:(1989) 2  GLR 443 Pravinbhai  Mangabhai

Desai and another Vs State of Gujarat and another,

(ii) AIR 1984 P&H 87 : (1984) 1 ILR (P7H) 78 Kashmir Lal and

others Vs State of Punjab and another.

I have read the same carefully. 

29. Let the case be decided on the basis of the evidence available in

this  case  record.  In  this  case  at  hand,  the  accused  persons

namely Mofiz Ali, Rohim Ali and Santosh Gupta are charged with

for the commission of offence u/S 379 IPC read with Section 7 of

Essential  Commodities  Act.  Having  perusal  of  the  evidence

available  in  this  case  record,  it  is  seen  that  no  one  of  the

prosecution witnesses have deposed that from where the sacks

of rice were stolen away by the accused persons. Prosecution has

failed  to  bring in  this  case record  from whose  possession  the

accused  persons  took  away  the  sacks  of  rice  on  the  day  of

alleged incident. Except the informant i.e PW2 Mahendra Deka no

other prosecution witnesses were present at the time of recovery

of the rice bags from the possession of the accused persons. No

one of the PWs have stated that the rice bags were recovered

from the possession of the accused persons. Only PW4 Biswajit

Sutradhar  had  deposed  in  his  evidence  that  he  only  saw  the

accused persons in the police station. PW5 Abbas Ali, PW6 Ripen

Das and PW7 Hazarat  Ali  were called by police  to unload the

sacks  of  rice  from the  Bolero  pick-up  van.  They do not  know

anything about the incident. The vital witness i.e PW9 Braja Kr

Kakoti, who is the Inspector of Food and Civil  supply, Udalguri

had deposed in his evidence that after examination he could not

ascertain whether the seized rice was PDS or not.  No evidence

has been found that the seized rice were PDS rice which were

alleged  to  be  recovered  from  the  possession  of  the  accused

persons on the day of alleged incident. 

30. Accumulation of all the evidence goes to show that prosecution

has  miserably  failed  to  establish  the  case  against  the  above
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named  accused  persons  u/S  379  IPC  read  with  Section  7  of

Essential Commodities Act beyond all reasonable doubt.    

O R D E R

Under the facts and circumstances of the instant case, it is found

that prosecution has not been able to prove the case u/S 379 IPC

read  with  Section  7  of  Essential  Commodities  Act  against  the

accused persons beyond all reasonable doubt and hence accused

persons are acquitted under the said section of law. 

The bail bonds of the accused persons are extended for a further

period of 6 months from today as per provisions of Section 437-A

Cr.P.C as amended up to date.

The  seized  goods,  if  not  already  given  on  zimma,  are  to  be

disposed off in due course as per law. 

The judgment is given under the hand and seal of this Court on

this 24  th   day of May, 2019.

       (N. Lahkar)
                    Addl. Chief Judicial Magistrate.

 Udalguri, Assam.     

Dictated and corrected by me:

         (N. Lahkar)                     
Addl. Chief Judicial Magistrate.                 
       Udalguri, Assam.       
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APPENDIX

A. Prosecution witnesses :PW 1 Tiken Mochahary

 PW 2 Mahendra Deka (informant)

 PW 3 Nandiram Das

 PW 4 Biswajit Sutradhar

 PW 5 Abbas Ali

 PW 6 Ripen Das

 PW 7 Hazarat Ali

 PW 8 Takeshwar Jaiswal

 PW 9 Braja Kr Kakoti and

 PW10 Gauri Kt. Lahkar

B. Defence witness :Nil.

C. Documents exhibited :Ext. 1 – Seizure list
 Ext. 2 – FIR
 Ext. 3 – Seizure list
 Ext. 4 – GD entry
 Ext. 5 – Seizure list
 Ext. 6 – Enquiry report
 Ext. 7 – Sketch map
 Ext. 8 – Seizure list and
 Ext. 9 – Charge sheet. 

   Addl. Chief Judicial Magistrate
  Udalguri, Assam. 

Typed by Rupam Das/Stenographer
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